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Definitions

Definitions
In this policy

A Associated accusedhasthe same meaningas in the Evidence Act 2008.

A CCPmeans Chief Crown Prosecutor.

A DPPmeansthe Director of Public Prosecutions for the State of Victoria.

A Mental impairment means the defence of mental impairment within the meaning of s 20 of the Crimes
(Mental Impairment and Unfitness to be Tried) Act 1997.

A OPPmeans the Office of Public Prosecutions.

A Prosecutormeans the Crown Prosecutor, barrister or solicitor appearing on behalf of the DPP and the
solicitor.

A Resolutionmeans an agreement between the prosecution and the accused that the accused will plead
guilty to a particular charge or charges on the condition that the prosecution will withdraw, discontinue
or not proceed with a different charge or charges.

A The solicitormeans the OPP solicitor with conduct of the prosecution.

A Unfitness means unfitness to stand trial within the meaning of s 6(1) of the Crimes (Mental Impairment
and Unfitness to be Tried) Act 1997.

A Victimhas the same meaningas in the Victims’ Charter Act 2006.
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CHAPTER 1 - Prosecutional Discretion

The decision to prosecute

The criteria

1. Aprosecution mayonly proceed if:
A thereis a reasonable prospect of a conviction; and

A aprosecutionis inthe public interest.

Reasonable prospect of  conviction

2. Indeterminingwhetherthereis a reasonable prospect of a conviction, regard must be hadto:

b

allthe admissible evidence

the reliability and credibility of the evidence

the possibility of evidence being excluded

any possible defence

whetherthe prosecution witnesses are available, competent and compellable
any conflict between eye-witnesses

whetherthere is anyreasonto suspect that evidence may have been concocted
how the witnesses arelikelyto present in court

any possible contamination of evidence

To Do To Bo o Do o o Do

any other matterrelevant towhether a jury or magistrate wouldfind the person guilty.

Public interest

3. |Ifthereis areasonable prospect of a conviction, consideration must be given to whetherthe prosecutionis
in the public interest. The prosecution must proceed unless there are public interest factors tending against
prosecution which outweigh those tending in favour. Public interest factors include:

Offence related factors

A the seriousness of the offence

A the ageof the offence

Offender related factors

A the offender’s culpability
A the offender’s antecedents and background

A the age, physical health, mental health or disability of the offender
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A whetherthe offender is willingto co-operate in the investigation or prosecution of others, or the extent
to which the offender has done so.

Victim related factors

A the attitude ofthe victim to a prosecution
A the entitlement ofthe victim to compensation

A the age, physical health, mental health or disability of the victim.

Other factors

A community protection

A thelikelysentence

A the prevalence of the offence andthe need for specific and general deterrence

A the need to maintain public confidence in constitutional institutions such as the courts and Parliament
A whetherthe consequences of a conviction would be unduly harsh or oppressive

A any circumstances that would prevent a fair trial

A the age, physical health, mental health or disability ofany witnesses

A the obsolescence or obscurity of the law

A whetherthe prosecution would be perceived as counter-productive, for example, by bringing the law

intodisrepute
the availability and efficacy of any alternatives to prosecution

the likely length of a trial

To o I

whether a sentence has already been imposed on the offender which adequately reflects the
criminality

A any mitigating or aggravating circumstances.

4. Inthefollowing types of cases, particular attention must be given to whether a prosecutionis in the public
interest:

Child offenders

A The prosecution of a childis a severe step. The publicinterest will not normally require the prosecution
of a child who is a first time offender if the offence is not serious.

A young person who has committed an offence in the context of a consenting sexual relationship with
another young person

A An example of such a caseis sexual penetration of a child under 16 where the offender is 18 and the
complainantis15.Insuch cases, the following factors should be taken into account:

0 theages, maturity andintellectual capacity of the complainant and the offender
whetherthe offender and complainant were or are in a relationship
whetherthe complainant was capable of consenting and did consent

whether the offending involved any grooming, duress, coercion or deception

O O O O

the attitude ofthe complainant and his or her family or guardians towards prosecution.
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Offenders with cognitive impairments

A

This includes offenders with intellectual disabilities, acquired brain injuries, mental ilinesses, acute
personality disorders and neurological disorders. It may not be in the publicinterest to prosecute such
an offender where the offence is not serious, the offender’s cognitive impairment reduces their moral
culpability, the offender is of no danger tothe community andthe prosecutionis likelytoresultin an
unconditional discharge.

Persons who commit offences while detained involuntarily in psychiatric hospitals

A

In such cases, regard must be had to:

0 whetherthe offence was committed while the offender was resisting detention. It may not be in
the publicinterest to prosecute a mentallyill person who was detained involuntarily for
resistingthat detention

the person’s treatment and medication regime both at the time of the offence and
atthe timethe prosecutionis being considered

whethera prosecution would be likelytobe harmfultothe person or medically inappropriate

O O O O

community protection.

5. Most prosecutions will proceed if thereis a reasonable prospect of a conviction. While there may be public
interest factors tending against a prosecution, in most cases the appropriate course will be to proceed with
the prosecution andfor those factors to be put to the court in mitigation of sentence.

Improper considerations

6. A decision whetherto prosecute must not be influenced by:

A
A

To o I

political pressure or interference

the race, religion, sex, national origin, political associations, activities or beliefs of the offender or any
other person involved

personal feelings concerning the offence, the offender or a victim
possible political advantage or disadvantage tothe Government or any political group or party

the possible effect of the decision on the personal or professional circumstances of those responsible
for the prosecution decision.

Direct indictments

When may a direct indictment be filed after an accused has been discharged at
committal?

7. Without limiting the DPP’s discretion tofile a direct indictment under the Criminal Procedure Act 2009, in
the usual course a direct indictment may be filed after an accused has been discharged at committal onlyif:

A
A
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A there has notbeen an unreasonable delay between the discharge and the decision to directly indict.

When may a direct indictment be filed where no committal has been held?

8. Subjectto paragraph 71below, if no committal has been held, a direct indictment may be filed if the criteria
governing the decision to prosecute are satisfiedand

A there are strong grounds justifying a trial without a committal; and

A atrial without a committal would not be unfair tothe accused.

9. Circumstances which may justify a trial without a committal include where the case against the accused has
already been ventilatedin curial proceedings such as aninquest or a Royal Commission.

When may a direct indictment be filed after a discontinuance?

10. Where a discontinuance has beenfiled, a person may be directly indicted for the same offence only ifit isin
the interests of justice that the prosecution proceed; and

A significant fresh evidence is available; or
A the decision to enter a discontinuance was obtained by fraud; or

A the decisionwas basedon a mistake of fact.

Cases that require the DPP’s instructions

Cases wholly or substantially relianton DNA evidence

1. Inany matterinwhich the prosecution case is wholly or substantially reliant upon DNA evidence, the
prosecution must not proceed without instructions fromthe DPP.

A case must not proceed to a third trial wi

12. If a case has been to trial twice, whether because of a successful appeal or because the jurywas unableto

reach a verdict, the case must not proceed to athirdtrial withoutthe D P P ihstructions. This does not
include a trial in which the jury was discharged prior to retiring to consider its verdict.
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CHAPTER 2 - Role of the Prosecutor

Possible miscarriages of justice

13. If, in performing their duties, the prosecutor identifies any possible miscarriage of justice or any other
significant error, the DPP'sinstructions must be sought.

General principles

14. Prosecutors must:

A actindependently. Prosecutors representthe DPP, not the government, the police, the victim, orany
other person

actfairly to the accused

actimpartially

assist the courtto avoid appellable error

not make any submissions of fact or law which are not soundly based
endeavour to ensure that criminal proceedings are completed expeditiously
use temperate anddispassionate language

avoid any real or potential conflict of interest

To B0 o Do Do Do Po P>

endeavour to ensure that any conflict of interest involving a defence practitioneris acted upon.

Disclosure

15. Subjectto any claim of public interestimmunity or legal professional privilege or any statutory provisions to
the contrary, prosecutors must disclose tothe accused any material which is known tothem which, on their
sensible appraisal:

i is relevant or possibly relevantto anissue inthe case; or

ii. raises or possibly raises a new issuethatis not apparent from the evidence the prosecution
proposes to use; or

jii. holds out a real as opposed tofanciful prospect of providing a line of inquiry which goes to (i) or (ii)
above.

16. The prosecution duty of disclosure does not extend to disclosing material:

i. relevant only tothe credibility of defence (as distinct from prosecution) witnesses

ii. relevant only tothe credibility of the accused
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iii. relevant only because it might deter an accused from giving false evidence or raising anissue of
fact which might be shownto be false

iv. for the purpose of preventing an accused from creating a trap for themselves, ifat thetimethe
prosecution became aware of the material it was not a relevantissue at trial.

17. If materialis not disclosed under paragraph 15 above on the basis of a claim of public interest immunity or
legal professional privilege or a statutory prohibition, any application or submissiontoa court in support of
that claim should be made by the person or body which holds the material orthe privilege, as the case may
be. A prosecutor should not represent that person or body, except in relationto a privilege held by the DPP
or OPP.

18. Subjectto paragraph 19 below, if an investigative agency has not disclosedto the accused relevant material
on the basisthatitis subjectto a claim of publicinterestimmunity or legal professional privilege or a
statutory prohibition, the agency should inform the prosecutor:

I of the nature of the material andthe basis of the claim;

Il. whether a ruling has been made by a court on the claim and, if so, provide to the prosecutor a copy
of therulingand the reasons given by the court (unless the prosecutor was present in court or a
non-publication order prevents the information being provided); and

I. whether, in the opinion of the agency, the material, on a sensible appraisal, substantially weakens
the casefor the prosecution or substantially strengthens that of the defendant.

19. Sofar as practicable, the prosecutor should not be provided with, or informed of the content of, any
materialtothe extentthatitis subject to a claim of public interest immunity, unless the prosecutor so
requests.

Unrepresented accused

20. Prosecutors must take particular care when dealing with an unrepresented accused. Caution should be
exercised in the following manner:

any plea offer made by the accused is to be considered andresponded to in writing
telephone contact with the accused isto be avoided
face-to-face contact with the accused should only occur in the presence of a witness

contemporaneous notes should be taken of any telephone or face-to-face communication that does
occur

a written record should be maintained of all information and material provided to and received from the
accused

o e Bo Do Do Do

where appropriate, a prosecutor may communicate with the accused through the court.
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Role of the prosecutor at trial

21. Trialprosecutors:

A must present the prosecution case fairly and vigorously

A mustplace before thejury allrelevant andreliable evidence and address the jury as tohow to use that
evidence according to law

A mustcallallwitnesses:

o whose |

o] prosecutor
prosecutor
A
prosecutor6s

A
A
A -
Prosecutors
A
A

o]

o]

o]

o]

o]
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